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Procedure in the Application of Partnership Property to the 
Satisfaction of the Separate Debts of a Partner. — The right to 
subject a partner's interest in firm property to payment of his in- 
dividual debts is well settled, 1 but the enforcement of this right has 
been rendered difficult by fluctuating conceptions as to the status of 
the partnership estate. 2 At early common law, an actual seizure of all 
firm property was deemed to be the only effective means of reach- 
ing the debtor partner's interest, since the shares of partners are un- 
divided. 3 This procedure still obtains in some jurisdictions in the 
United States, 4 and can be explained only upon the theory that partners 
are tenants in common of the partnership property, and that the debtor 
can, therefore, transfer to a separate creditor an undivided moiety 
in specific goods belonging to the firm. 5 All the members and creditors 
of the partnership, however, have a preference in firm funds for the 
discharge of partnership obligations prior to the segregation of any 
co-partner's individual share. 8 Since the co-partner will realize noth- 
ing when the partnership property is entirely consumed in the payment 
of firm debts, 7 his interest therein amounts only to a share in the 
ultimate surplus of firm assets over liabilities, or in other words, to 
a mere chose in action. 8 He has, therefore, neither a separate interest 
in any specific property of the partnership, 9 nor the right to pass any 
such interest to a purchaser, 10 and his estate in the firm property is 
sui generis rather than a tenancy in common. 11 Had the earlier cases 
appreciated the true nature of the partnership estate, no actual levy 
on firm property could consistently have been permitted. Accordingly, 
more modern decisions have restricted the sheriff to a constructive 
levy in enforcing the separate debt of a partner against the firm 
assets. 12 

A further conflict among the decisions as to the rights of the 
parties after a levy has doubtless resulted from this basic error of the 
early cases. Under statutory regulations of the procedure against 
firm property for the debt of a partner, the recent case of Jones v. 

'See Johnson v. Evans (1844) 7 M. & G. 249; Haskins v. Everett (1857) 

36 Tenn. 531; Atkins v. Saxton (1879) 77 N. Y. 195. 
2 See Gilmore, Partnerships, § 140. 

3 Heydon v. Heydon (1694) 1 Salk. 392. 

'Branch v. Wiseman (1875) 51 Ind. 1; see Atwood v. Meredith (1859) 

37 Miss. 635; Daniel v. Owens (1881) 70 Ala. 297. The debt may be 
trivial, however, compared with the aggregate of firm assets, and other 
cases have held that seizure of only a part of them is sufficient Fogg v. 
Lawry (1878) 68 Me. 78; cf. note to Russell v. Cole (Mass. 1896) 57 Am. 
St. R. 432. 

5 See Gilmore, Partnership, § 140; I Freeman, Executions, (3rd ed.) 
§ 125. 

6 Bank v. Fitch (1872) 49 N. Y. 539; Farley v. Moog (1885) 79 Ala. 148. 

'Staats v. Bristow (1878) 73 N. Y. 264. 

"See Burdick, Partnership, 272 ; Parsons, Partnership, (2nd ed.) § 105 ; 
Farley v. Moog supra. 

'See Whigham's Appeal (1869) 63 Pa. 194. 

"Atkins v. Saxton supra. 

"See Williams v. Gage (1874) 49 Miss. 777; Richard v. Allen (1887) 
117 Pa. 199. 

•^Hutchinson v. Dubois (1881) 45 Mich. 143; Sanborn v. Royce (1882) 
132 Mass. 504; Russell v. Cole (1890) 107 Mass. 6. 
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Lawrence (Tex. 1912) 151 S. W. 584, held that the debtor's co-partner 
was entitled to possession exclusive of the executing officer. By the 
weight of authority, the latter has the right to exclusive possession, 
on the ground that necessity demands removal and control of the prop- 
erty for the purpose of selling the debtor's interest 13 It is firmly 
established, on the other hand, that no partner has the right to exclu- 
sive possession of any firm property, and neither a levy upon, nor a 
sale of the debtor's interest should pass higher rights than the debtor 
himself enjoyed. 14 On principle, then, the process passes no right to 
possession as against the debtor's co-partner, but, on the contrary, the 
co-partner is entitled to retain the property for the purposes of the 
firm, 1!i and this view has the support of some authorities. 16 Moreover, 
an actual sale of the specific property of the firm levied upon con- 
stitutes a conversion, 17 and a purchaser of the debtor partner's interest 
therein acquires only the right to an accounting in equity, 18 so the 
necessity for allowing the sheriff to take exclusive possession is not 
clear. Even those courts which permit the sheriff to take exclusive 
possession of the firm property, often permit the debtor's co-partners 
to enjoin any sale under the levy until an accounting has determined 
the debtor's share. 19 Every part of the partnership property consti- 
tutes a fund charged with the payment of firm debts; 20 consequently 
a transfer of any specific property before an accounting involves a 
probable injustice both to partners and firm creditors, and gives the 
purchaser only a hazardous chance. 21 A sale of this interest in such 
a case can hardly command an adequate price, while a transfer after 
an adjustment of the interests of all concerned better preserves the 
rights of partners and firm creditors, and makes possible the acquisi- 
tion by the transferee of a certain claim in return for a sufficient 
purchase price, 22 and would, therefore, seem to be the better form of 
procedure. 

Legislation in many states has to some extent dispelled the anoma- 
lies and confusion surrounding this subject. 23 A uniform scheme of 
procedure against the partner's interest in firm property for satisfac- 

"Branch v. Wiseman supra; Phillips v. Cook (N. Y. 1840) 24 Wend. 
389; Moore v. Sample (1842) 3 Ala. 319; Reed v. Shepardson (1829) 2 
Vt. 120; Johnson v. Wingfield (Tenn. 1897) 42 S. W. 203; Wiles v. Mad- 
dox (1857) 26 Mo. 77. 

"Deal v. Bogue (1853) 20 Pa. 228; Hutchinson v. Dubois supra; cf. 
Johnson v. Wingfield supra. 

"Miller v. Brigham (1875) SO Cal. 615. 

,c Tucker v. Adams (1885) 63 N. H. 361; see 1 Freeman, Executions, 
(3rd ed.) § 125; and cases cited in note 12 supra. 

"Skavdale v. Moyer (1899) 21 Wash. 10; Michalover v. Moses (N. Y. 
1897) 19 App. Div. 343. 

IS See Whigham's Appeal supra. 

"Bevan v. Lewis (1827) 1 Simons 376; Nixon v. Nash (1861) 12 Oh. 
St. 647; contra, Moody v. Payne (N. Y. 1817) 2 Johns. Ch. 548; Brewster 
v. Hammet (1823) 4 Conn. 540. 

"Parsons, Partnership, (2nd ed.) § 100. 

"Place v. Sweetzer (1847) 16 Oh. 142; see Hubbard v. Curtis (1859) 8 
la. 1; Osborn v. McBride (1876) 3 Sawy. 590. 

"Story, Partnership, §264. 

^See Burdick, Partnership, 278; Richards v. Haines (1870) 30 la. 574; 
Thompson v. Lewis (1852) 34 Me. 167. 
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tion of a separate debt, should provide for a constructive levy on the 
debtor's share in the partnership property after payment of firm, obliga- 
tions, with the right in the co-partners or firm creditors to compel 
an accounting, rather than for an actual seizure of specific chattels. 
It is conceived that such a scheme secures an equitable adjustment of 
the rights of the various parties, and flows as a logical result from the 
rules of partnership bearing on the subject of the firm estate. 



Constructive Trusts Arising from a Parol Promise to Hold 
Devised Lands in Trust. — Although the provisions of the Statute of 
Frauds prevent the enforcement of an oral express trust which is 
sought to be engrafted on a will, 1 a constructive trust will always be 
raised in favor of the beneficiary when the intention of the testator 
to create a trust is clear 2 and the fraud of the legatee renders it 
inequitable for him to keep the land. 3 The courts will not, however, 
raise a trust upon the breach of the devisee's oral promise to convey 
or hold in trust unless there is conclusive proof of actual or con- 
structive fraud. 4 For, to permit every express trust unenforcible 
because of the Statute to be enforced as a constructive trust would 
virtually abrogate the Statute. On the other hand, to restrict the 
scope of fraud would allow the devisee to retain the fruits of his mis- 
conduct and find protection in the provisions of a statute which was 
enacted to prevent fraud. 8 Just what constitutes constructive fraud 
is, therefore, a question not free from difficulty. 7 A constructive trust 
will always be raised where an heir-at-law with a view to his own 
benefit prevents the testator from executing a will or codicil in favor 
of another; 8 or where a devisee persuades him to execute a will by 
deceitfully promising to convey the land to the person, designated by 
the testator. 9 But such active persuasion is not essential; a mere 
reliance by the devisor upon the promise is sufficient to convert the 
devisee into a trustee ex maleficio 19 if there is convincing proof that 
a fraudulent intent not to perform existed at the time the promise 

'The Statute of Frauds does not apply to chattels, I Perry, Trusts, 
(6th ed.) § 86. 

"See Orth v. Orth (1896) 145 Ind. 184, 193. 

3 i Perry, Trusts, (6th ed.) § 226, § 181, p. 289 «. (a). 

'Heinisch v. Pennington (1907) 73 N. J. Eq. 456; McCormick v. Gro- 
gan (1869) 17 Weekly R. 961. 

5 3 Pomeroy, Eq. Juris., (3rd ed.) § 1056; Moore v. Campbell (1893) 102 
Ala. 445; McCloskey v. McCloskey (1903) 205 Pa. 491. 

"Browne, Statute of Frauds, (5th ed.) § 437 el seq; Hoge v. Hoge 
(Pa. 1832) 1 Watts 163. 

'Robson v. Harwell (1849) 6 Ga. 589, 613. 

8 Ragsdale v. Ragsdale (1890) 68 Miss. 92; Dixon v. Olmius (1787) 1 
Cox's Eq. Cas. 414. 

'Hoge v. Hoge supra; see Orth v. Orth supra. "Enforcing such a trust 
gives full effect to the will, but fastens upon the conscience of the party 
having procured the will on a promise, a trust which equity will enforce." 
Church v. Ruland (1870) 64 Pa. 432. 

"Newis v. Topfer (1003) 121 la. 433; 3 Pomeroy, Eq. Juris., (3rd ed.) 
§1054; Browne, Statute of Frauds, (5th ed.) §94; see s Columbia I.aw 
Review 407. 



